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ARE RESIGNATIONS FINAL?
The Labour Court of South Africa,
Johannesburg, delivered a judgment on 18
March 2022 in the matter between
Monareng Jeffrey Mohlwaadibona and
DR JS Moroka Municipality J718/21
wherein the Labour Court held that
resignation is a unilateral act, which ends
an employment relationship upon its
communication. Once communicated, it
cannot be withdrawn. More so, the
Labour Court held that a resignation is
incapable of being withdrawn unless
an
employer
consents
thereto.
Consenting to a withdrawal of a resignation
after it had been communicated is
equivalent to being re-employed.
See below extracts from the judgment:
Background facts
[3] On 1 April 2021, Monareng tendered
his resignation with immediate effect due to
ill health. The resignation letter was
addressed to Mhlanga. On 15 April 2021,
Monareng sought to withdraw the
resignation. He awaited the acceptance of
his withdrawal in order for him to resume
his duties on 19 April 2021.
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On 15 April 2021, Mhlanga responded to
Monareng and informed him that his
withdrawal is not accepted and that he
should not present himself on 19 April
2021. On Monareng’s version, he only
received the response dated 15 April 2021
on 23 April 2021 after he had reported for
duty on 19 April 2021 without any objection
from Mhlanga.
[4] On 25 April 2021, the usual payday at
Moroka, Monareng received his salary.
Monareng opted to take legal advice after
receiving the letter of response on 23 April
2021.
His
attorneys
addressed
correspondence to Mhlanga and made
certain demands. On 30 April 2021, the
municipal council of Moroka resolved to
appoint one Mr Segoane (Segoane) as an
acting municipal manager. It is apparent
that Segoane declined the appointment, as
a result of which, the Executive Mayor
appointed one Mr Monkoe (Monkoe) as an
acting municipal manager from 6 May 2021.
[5] On 11 May 2021, the municipal council
resolved to ratify the appointment of
Monkoe for the period 6 – 11 May 2021.
Further, it resolved to appoint Mhlanga as
an acting municipal manager effective from
12 May 2021. A day before the
appointment of Monkoe is ratified by the
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municipal council, on 10 May 2021, Monkoe
in his capacity as an acting municipal
manager, advised Monareng that he has
accepted his withdrawal of the resignation.
[6] Monareng was not paid in full for May
2021. In the meanwhile, Mhlanga instructed
payroll to terminate Monareng from the
payroll of Moroka. Monareng put up a solid
fight with regard to the turn of events and
his lawyers and those of Moroka exchanged
correspondence regarding the termination
from the payroll.
Evaluation
[10] Turning to the merits of this
application. It is common cause that
Monareng resigned on 1 April 2021.
Resignation as a voluntary act is a
unilateral
act
that
ends
the
employment relationship. Resignation
takes effect once communicated to an
employer and it is incapable of being
withdrawn
unless
an
employer
consents thereto. Mr Maluleke argued
that Mhlanga is not the employer to whom
the resignation must be communicated.
The employer is the municipal manager of
which Mhlanga was not in his submission.
Therefore, the resignation does not take
effect because it was not communicated to
the employer, so
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went the submission. In support of that
argument, he placed reliance on the
decision of ANC v Municipal Manager,
George Local Municipality and others
[2010] 2 All SA 108 (SCA) . In the Court’s
view, this is a misguided reliance. That case
dealt with a resignation of a councillor in
terms of section 27 (a) of the Municipal
Structures Act No. 117 of 1998. The section
specifically required that a resignation must
be in writing. Owing to the fact that the
section did not specify as to whom should
the written resignation be directed, Maya JA
writing for the majority had the following to
say:
“Regarding the question of a proper
recipient, the Legislature has not identified
the party within the municipal council upon
whom the resignation must be served to be
effective. It seems to me that there may
well be a strong case for the submission
that the municipal manager is such a party
considering the functions and powers of
this functionary…it is the municipal
manager who is statutorily tasked to attend
the immediate consequences of a
councillor vacancy. In addition, notification
of a councillor’s resignation has historically
been given to the municipal manager’s
counterpart, the town clerk…But regardless
of these strong indicators, I will assume
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ARE RESIGNATIONS
FINAL?

HEADLINE NEWS
without deciding that here the municipal
manager upon whom notice of the resignation
was served was indeed the proper recipient of
such notice.”
[11] Therefore, I reject the argument that
a resignation by an employee of a
municipality only takes legal effect if
communicated only to a municipal
manager. In my view anyone superior to
an employee is sufficient. He or she
represents an employer one way or
another. Imagine a cleaner at the municipal
offices bypassing his or her supervisor and
shooting straight to the head of administration
to deliver a resignation notice. Such will not
make sense. Ironically, Monareng himself
communicated his resignation letter to
Mhlanga although; he now contends that he
was not the representative of Moroka. He
justifies that action by stating that at the time
there was no municipal manager – taken to the
submission by Mr Maluleke – there was no
employer. This does not make sense and it
appears to be an afterthought in order to suit
an argument belatedly developed by the legal
team. This Court must reject this. There is no
doubt that Mhlanga read the resignation letter.
Having read it, communication to an employer
has happened. Accordingly, the resignation was
effective on 1 April 2021. The veritable
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question in this matter is whether the employer,
Moroka has consented to the withdrawal or not.
It is common cause that on 15 April 2021,
Mhlanga in his capacity, as a municipal manager
did not consent to the withdrawal. Thus,
Monareng was bound to leave the employ of
Moroka by 1 April 2021. Monareng contends that
he only had to know about the refusal to consent
on 23 April 2021. Even if this Court were to
accept that, fact remains that Moroka did not
consent to the withdrawal.
[12] Did Moroka consent on 10 May 2021?
Monkoe represented the employer on 10 May
2021. At that time, Mhlanga had already refused
to consent to the withdrawal. In my view, where
an employee withdraws a resignation, all it
means is that such an employee is seeking
to be rehired or re-employed. On Monareng’s
own version, his resignation took effect on 01
April 2021. This in simple terms means that
an employer and employee relationship
ends and in this instance, it ended on 1 April
2021. A strange submission, which was
supposedly, predicated on the Labour
Appeal Court judgment of Standard Bank of
South Africa Ltd v Chiloane (2021) 42 ILJ 863
(LAC) was made to the effect that since
Monareng failed to serve the notice period –
an act of breach – then the resignation
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did not take effect. I disagree. Reliance was
placed on paragraph 22 of the Chiloane
judgment, which stated that the contract and
the reciprocal obligations contained in it only
terminate or take effect when the specified
period runs out. This statement was
unashamedly taken out of context. The
Chiloane case dealt with the taking of
disciplinary steps and it concluded that
during the notice period an employer is
free to proceed with the disciplinary steps.
[13] This is of course different to the question
whether resignation is a unilateral act that ends
an
employment
relationship
once
communicated to the other party to the
relationship; namely the employer. To my
mind, a plethora of authorities supports a
view that resignation takes effect once
communicated. This is so even if an
employee is contractually obligated to
serve a notice period and does not serve it.
[14] … In my view, once resignation has
taken its legal effect, which was the case in
this matter, consent to withdraw it means
re[1]employment or rehire. Re-employment
and or rehiring requires compliance with certain
statutory requirements in the context of the
local government. On proper reading of the
judgment by Murray J in Rustenburg Town
Council v Minister of
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Labour and Others 1942 TPD 220, what
emerges is that a permission of the town
council was required to consent to the
withdrawal of a resignation. In precise terms,
the learned Justice said:
“In the present case the position was
undisputed and I think undisputable, the
town clerk is the authorised agent of the
applicant council empowered to receive
communications to it: once therefore the
resignation in question had been lodged with
him, it constituted a final act of termination by
the third respondent, the effects whereof he
could not avoid without the permission of the
applicant council…But on general principles it
seems to me that it is only with the consent of
the party receiving notice that a notice of
termination may be abandoned or withdrawn
during its currency – Hailsham (vol 20 sec
153) states this to be the position in regard to
leases, and letting of services stands in my
opinion upon the same footing.”
[21] The resignation of Monareng did not
happen in the heat of a moment. He
provided reasons why he was resigning.
It was due to ill health. He had a
subjective intention to quit and his
conduct of continuing to not report for
duty from 1 April 2021 to 18 April 2021,
objectively
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confirms his subjective intention to quit.
[See: Newfoundland Association of Public
Employees v Health Care Corporation of St
Johns 1999 CanLII 20361 (NLLA)] Therefore,
unless he can demonstrate “special
circumstances” [See: Kwik-Fit (GB) Limited v
Lineham [1992] IRLR 156] he cannot by law
be allowed to approbate and reprobate at
the same time. The doctrine of election is
very much part of our law. He consciously
elected to resign. He must be allowed to
remain in that freely chosen path. In Z v
European Patent Organisation (Judgment No.
4053 Session 126th ILO Administrative Tribunal
(26 June 2018) ,the Administrative Tribunal of
the ILO, constituted by Judges Barbagallo,
Hansen and Moore had the following to say:
“[9] The complaint is unfounded. The
complainant offered to resign and the offer
was accepted. The legal effect was a
resignation from which the complainant could
not resile and which cannot now be voided.”

It must be presumed that once
Mhlanga received the resignation
letter on 1 April 2021 and having not
objected immediately, he accepted the
resignation of Monareng. In any event,
there is no legal requirement that the
resignation must be accepted.
[25] A contract of employment can only be
brought back from the ashes in the same
way it is conceived; namely offer and
acceptance.
In
Chelmsford
College
Corporation v Teal [2011] UKEAT 0277 (17
February 2012), Judge Birtles had the
following to say:
“[18] …She allowed the grievance and in
her letter of 16 December 2009 said that
“[…] the College will allow you to rescind
your resignation”. In that context, the word
‘rescind’ can only mean that the resignation
was withdrawn by consent.
[19] The Claimant in her letter of reply
dated 23 December said “I am grateful to
the College that they agree to rescind my
resignation”. This was a clear case of an
effective resignation being withdrawn with
the consent of the college.

[23] As at 1 April 2021, Monareng has by
word shown a clear and unambiguous
intention not to go on with his contract of
employment (See: Sihlali v SABC Ltd [2010]
5 BLLR 542 (LC) para 11-14). It must have
been clear to the reader, Mhlanga in this
instance that Monareng does not intend [25] For reasons I have given earlier in this
to fulfil his part of the contract.
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Judgment, there was a contract of
employment because the resignation was
withdrawn by consent. The withdrawal of
the resignation meant that the resignation
was never effective…”
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