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ARE EMPLOYEES ENTITLED TO
ALLOWANCES WHILST SUSPENDED?
When it comes to dealing with suspension it
is important to note that a suspension
pending disciplinary action must always be
fair and the employee is entitled to
challenge a suspension that he/she feels is
unfair. Suspension may amount to an unfair
labour practice if not executed in
accordance with the principles of fairness
and in terms of the employer’s codes and
procedures.
Section 186(2) of the LRA defines unfair
labour practice as meaning:
“any unfair act or omission that arises
between an employer and an employee
involving, inter alia:
1. The unfair suspension of an
employee or any unfair disciplinary
action short of dismissal in respect
of an employee,
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Suspension pending disciplinary action is
always with full pay including benefits
unless the employee agrees to suspension
without pay. In Sappi Forests (Pty) Ltd v
CCMA & others (2008) 17 LC 1.11.83,
reported in [2009] 3 BLLR 254 (LC), Judge
Pillay ruled that “the position at common
law has always been that an employer who
suspends an employee without pay
commits a breach of the contract of
employment. An employer may suspend an
employee without pay if the employee so
agrees, or legislation or a collective
agreement authorises the suspension.”
Any other reason for an employee being
suspended without pay or benefits would
be as a result of disciplinary action short of
dismissal.
Now in determining whether or not an
employee is entitled to allowances during a
suspension pending disciplinary action see:
SADTU obo Mofotsanyane
/Department of Education - Free State
[2021] 7 BALR 708 (ELRC)
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The applicant was suspended pending a
disciplinary inquiry into alleged misconduct
in October 2019. After about five months
later, she was told to report for duty at
another office because she had been
placed on "precautionary transfer". The
applicant claimed that she was entitled to
rural and hostel supervision allowances
until the time her transfer was lifted. The
respondent maintained that she was not
entitled to these allowances while on
suspension. The Commissioner accepted
that the applicant had suffered humiliation
and stress and had taken ill as a result of
her suspension. The allowances she
claimed were part of her remuneration. A
schedule to the Employment of Educators
Act 76 of 1998 requires employers to
conduct disciplinary hearings within one
month of a suspension or transfer for
disciplinary reasons. The respondent was in
possession of a report on the applicant's
alleged misconduct long before she had
been suspended and had framed no
charges. There had been no basis for
suspending or transferring the applicant
because the investigation had been
completed. Had the applicant been
permitted to work, she could have claimed
the allowances of which she had been
deprived.
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Both the suspension and the denial of the
benefits were, accordingly, unfair. The
applicant was awarded compensation equal
to three months' salary.
It is therefore, for the above reasons that
employers need to ensure that they find
themselves on right side of the law and are
adhering to their policies and/or guidelines.
Not only so, but employers have to ensure
that they do not find themselves treating
employees unfairly and effecting unpaid
suspension unlawfully.
This, however, may not be the case in
respect of whether or not an employee
would be entitled to night shift/work
allowance during suspension. This is due to
in the Basic Conditions of Employment
Act of 1997 17. (1) “night work” means
work performed after 18:00 and before
06:00 the next day.
Subsection (3), an employee works on a
regular basis if the employee works for
a period of longer than one hour after
23:00 and before 06:00 at least five
times per month or 50 times per year.
the employee is compensated by the
payment of an allowance, which may be
a shift allowance, or by a reduction of
working hours
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transportation is available between the
employee’s place of residence and the
workplace at the commencement and
conclusion of the employee’s shift…
It needs to be understood that night
work/shift allowance is remuneration for
work conducted and/or executed between
23:00 and before 06:00, it is paid to the
employee upon concussion of the work.
Thus, night work/shift allowance is not an
employee benefit nor an entitlement. An
employee who is placed on suspension
pending disciplinary action is not, by virtue
of the terms and conditions of the
suspension, required to and/or expected to
be present at the employer’s premises or
whichever dedicated place of work. The
employee is not conducting and/or
executing any work during these times, the
employee is therefore not entitled to any
night/shift
work
allowance
and/or
remuneration whilst on suspension.
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