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FAILURE TO TESTIFY AS A WITNESS CAN
GET YOU FIRED!
See attached hereto a judgment handed
down by the Labour Appeal Court for your
attention.
The following paragraphs of the Judgment
are of particular importance
[2] Briefly, the employee was appointed as
an assistant administrator in 2012 and was
later promoted to the position of human
resource admin clerk. She was about two
months into her new position when, on 18
July 2017, she was dismissed for
misconduct.
[3] Two charges were levelled against the
employee. The first related to her refusal to
testify against her co-employee on behalf of
the appellant, her employer, at a
misconduct arbitration. It is common cause
that a heated altercation occurred between
one, Avasha Govender (Govender), the
appellant’s manager and an employee, one
Tebogo Maili (Maili) in Govender’s office and
their voices could be heard by other
colleagues. What was said between the two
is not clear nor relevant in this matter.
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The employee heard the loud argument so
she rushed to Govender’s office and
escorted Maili out of Govender’s office to
avoid things getting out of hand. It was this
incident that led to disciplinary action being
taken against Maili and resulting in his
dismissal. Maili challenged his dismissal
which eventually was set down for
arbitration at the Commission for
Conciliation, Mediation and Arbitration
(CCMA). The appellant sought the employee
to testify at the arbitration.
[4] The second charge related to the
breach of her employment contract, by
leaking confidential information, in that the
employee informed one, Victor Phosa, that
she had received a call which said that he
(Phosa) had presented false qualifications
to obtain employment with the appellant.
[5] At her disciplinary hearing, the
employee was found guilty and dismissed.
Aggrieved by her dismissal, the employee
referred a dispute to the CCMA alleging
that her dismissal was unfair.
[6] the Commissioner stated that he would
not entertain the question whether the
employee refused and later agreed to
testify, or whether she was threatened to
testify.
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He proceeded to deal with the issue as to
whether an employer can dismiss an
employee for refusing to testify. He found
that since there was no evidence led to
show that the employee deliberately
refused to testify in order to protect Maili or
to conceal evidence, the employee had not
committed
any
misconduct.
The
Commissioner ruled that if the employee
was an important witness, the employer
should have subpoenaed her. The
Commissioner added that there was doubt
about the importance of the employee’s
testimony at Maili’s arbitration hearing and
that there was no bad faith on the part of
the employee.
[7] With respect to the second charge, the
Commissioner found that because the
employee was new in her position, an
induction was needed so that she could
have been aware of the consequences of
handling and/or of disclosing confidential
information.
The
employee
was
nevertheless found to have misconducted
herself, but because of the employee’s
clean disciplinary record, the Commissioner
found that a sanction short of dismissal was
the appropriate sanction. To this end, the
Commissioner issued a final warning valid
for six months.

011 462 5408

FAILURE TO TESTIFY AS
A WITNESS CAN GET
YOU FIRED!
The appellant had nothing to say on this
issue, I assume it was satisfied with the
arbitrator’s finding and decision on this
issue.
[8] However, the appellant was dissatisfied
with the arbitrator’s finding that the
employee had committed no misconduct in
failing to comply with an instruction to
testify, and sought to set the award aside
and to have it substituted with an order
that the dismissal was fair. The Labour
Court arrived at the same conclusion as the
arbitrator, albeit for different reasons,
namely, that the appellant could not
dismiss the employee for refusing to testify.
The Labour Court held that a corollary to
section 5(3) of the Labour Relations Act 66
of 1995 (LRA), that no person may be
advantaged
in
exchange
for
not
participating in 4 any proceedings in terms
of the LRA, is that no person may be
prejudiced for refusing to participate in any
proceedings.
[9] The Labour Court found that a witness
who refused to testify may be compelled to
do so through a subpoena. It surveyed
foreign cases and took the view that it
would be improper to suggest that an
employer’s contractual powers extend to
instructing an employee to testify against
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her will and that the only way to compel an
employee to testify is to cause a subpoena
to be issued against the employee.
[26] The red herring, both at the arbitration
and at the Labour Court, was the issue of
the subpoena. Any litigant has that as a tool
to compel a witness to testify. The fact that
that tool is available does not mean that
because it is not used, an employee witness
can simply refuse an employer’s instruction
that he/she testifies at a hearing, or that
the refusal by the employee to carry
out the employer’s instruction to
testify, where the demand is not
unreasonable, cannot lead to disciplinary
action being taken against the employee.
The Labour Appeal Court held as follows:
[27] Essentially, there was no reason
whatsoever for the employee to refuse
to testify. It was not for her to say whether
or not her evidence was relevant. On a very
basic level, even though she claimed that
she could not remember what was said
between Govender and Maili, her
corroborative evidence that there was an
altercation with harshly raised voices, might
have been relevant, assuming the
employee against whom she testified
denied any altercation.
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She has not denied that she, at least,
remembered this.
[28] In these circumstances, the arbitrator’s
decision that the employee committed no
wrong, that her decision not to testify was,
neither deliberate, nor in bad faith, is not a
decision that a reasonable person, sitting
as an arbitrator with the evidence that was
before him could have arrived at. The
employee was guilty of the misconduct
complained of and that should have been
the arbitrator’s finding.
[30] The refusal to obey the instruction has
to be seen in a serious light. The employee
challenged the authority of the employer
and this can have the consequence of
hamstringing the employer’s enforcement
of discipline in the workplace. An employee
is, in my view, obliged to carry out a
reasonable instruction given to her/him by
the employer. Refusing to do so, may
amount to insubordination. Depending on
the importance of the instruction and the
absence of any acceptable excuse for the
refusal to carry out the instruction, it can
correctly be held to be sufficiently serious
to warrant the sanction of dismissal.
The dismissal was held to be
procedurally and substantively fair.
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