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IGNORING COVID-19 PROTOCOLS WILL
GET YOU FIRED
A recent Arbitration Award (the Award)
issued by the Commission for Conciliation
Mediation and Arbitration in the matter
between United Chemical Indnustries
Mining Electrical State Health and Allied
Workers Unions obo Maelane and Savuka
Managed Solutions, found that the
dismissal of a Shop Steward, who failed to
ensure that Covid-19 protocols were
complied with, was substantively fair. This
despite the fact that the employer had
failed to consult the Trade Union about its
intention to institute disciplinary action
against the said Shop Steward.
The follow extracts of the Arbitration Award
are noteworthy:
Mini Summary:
The applicant employee was dismissed for
convening a meeting in the ladies change
room on the premises of one of the
respondent's clients during which none of
the participants complied with Covid19
lockdown regulations and for refusing an
instruction to terminate the meeting.
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In some of these cases employees raised
The applicant denied organising the
meeting and said that he had attended only
because he was a shop steward to listen to
the employees' concerns about TERS
payments. He claimed that his dismissal
was substantively and procedurally unfair.
For fairness to be established, the conduct
or action of the employer should be just,
unbiased and equitable. This means that
the employer bears the onus to prove, on a
balance
of
probabilities,
that
the
misconduct was indeed committed by the
employee.
Invariably, failure to do that will not warrant
a dismissal. In essence, there must be
tangible and admissible evidence of the
misconduct, some-thing which both the
respondent's witnesses discharged without
any difficulty, let alone being challenged. In
essence, the doctrine of res ipsa loquitur
(facts speak for themselves) is more
appropriate in this case. The entire incident
is basically common cause, except the fact
that the applicant is merely arguing that he
did not call the meeting. Basically, he is
arguing that the respondent got the wrong
person.
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The applicant was a shop steward, a
responsibility which carries a lot of
obligations in terms of action or conduct. It
is in this context that he made an argument
that his dismissal breached the procedural
fairness in terms of what he referred to as
Schedule 8 of the Code of Good Practice on
Dismissal as contained in the Act. In terms
of item 4(2) of the Code, it required that
when a disciplinary action is taken against a
trade union representative or an employee
who is an office bearer of a trade union, the
union be informed (my own parenthesis).
This has created a lot of noise, especially
creating an impression that this compulsory
requirement, whose noncompliance should
be deemed fatal. The court in NCBAWU v
Masinga and others [2000] 2 BLLR 171
(LC), put an end to this distortion. It stated
that: "the employer's failure to notify the
union of a disciplinary hearing was not
regarded as fatal on the grounds that
Schedule 8 is not part of the law but merely
a guideline of good practice". Basically,
nothing turns on this. The important thing
in a disciplinary process is for the employer
to place allegations against the employee
and provide an opportunity for the latter to
respond. Accordingly, this point is
dismissed.

011 462 5408

IGNORING COVID-19
PROTOCOLS WILL GET
YOU FIRED
The applicant called and addressed a
meeting which was clearly not permitted.
He had been asked to postpone the
meeting in order for the Human Resources
Manager to attend and address any
questions and queries arising out of it. In
haste, which was not clearly explained in
the evidence he presented, the meeting
was convened. Instead of refusing to
partake in the meeting, he chose to
address it, arguing that he was complying
with the wishes of the employees.
The impact of such misconduct must be
assessed against the broader scheme of
things. In Labuschagne v WP Construction
[1997] 9 BLLR 1251 (CCMA): "the
commissioner interpreted item 3(5) of the
Code of Good Practice on Dismissal as
requiring that the employer should
consider the offence in conjunction with
the nature of employee's work in order to
determine the seriousness of the
misconduct committed". The applicant was
clearly negligent and basically failed to
apply a standard of care that should be
exercised by a reasonable person under
the circumstance.
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Any act that is deemed to be compromising
the integrity of the service provider in the
eyes of a client, whose business also relies
heavily on reputation, can have dire
consequences for the business of the
employer. The net effect of this is that the
current and prospective clients could end
up taking their business elsewhere and this
would result in financial loss as well as job
losses to other employees.
The important thing to determine is
whether in terms of the circumstances of
the case, the sanction is an appropriate
one. In Visser v Standard Bank of SA Ltd
[2003] 24 ILJ 890 (CCMA) the court held
that: "an employer is not required to retain
a person in employment if the evidence
discloses that the continued employment
relationship had been irreparably damaged
and that the more senior the position, the
greater the need for higher levels of trust
relationship".
The conduct of the applicant in this matter
cannot be said to be that of a person who
inspires a confidence of trust. His actions
harmed the relationship of trust that ought
to exist between the employer and
employee.
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