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With the announcement that South Africa
will move from Adjusted Alert Level 3
Lockdown to Alert Level 1 effective 01
March 2021, more employers are gearing
up to resume operations, during South
Africa’s second wave of COVID-19
infections, which appears to be significantly
more widespread than that which prevailed
during early to mid-2020. Fortunately, for
many of us, global efforts have successfully
developed both expedited means of testing
for the virus and, more recently, vaccines.
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Given the myriad of questions raised
regarding the complexity of the issues
related to mandatory vaccination policies,
we will attempt to give employers some
guidance as to how to approach these very
controversial issues, especially in light of
President Cyril Ramaphosa’s statement that
vaccinations are not mandatory. Please
note that these are unprecedented issues
involving
the
competing
rights
of
individuals, their employers and the public
at large. The subject of compulsory
vaccinations
has
however
become
increasingly contentious and there are
significant legal and moral facets that must
be considered.
Are vaccinations mandatory?

Strata-g Labour Solutions’s team of experts
have recently expressed their views on the
controversial question: Do employers have
a right to request vaccination certificates of
their employees, once the vaccine becomes
available nationally?
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Government has made clear on a
number of occasions that whilst the
uptake of vaccines was to be
encouraged, it would not require South
African citizens to become vaccinated.
It may accordingly be safely assumed
that the Government will not seek to
legislate
compulsory
COVID-19
vaccinations.
This is consistent with the reluctance by
governments to require vaccinations for
other contagions such as polio and
MMR.
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Should employers consider
implementing a mandatory
vaccination policy?
Given the impact of COVID-19 on
employers and employees, employers
may wish to consider the introduction
of
workplace
policies
requiring
mandatory
vaccination
as
a
precondition for ongoing employment.
However, given the lack of any
legislation
requiring
vaccinations,
employers will need to assess whether
it would be permissible or desirable to
require their existing employees to be
vaccinated.
In our view, there would be
considerable legal risk attendant upon
employers adopting workplace policies
that require their employees to be
vaccinated in order to prevent them
from contracting or spreading COVID19.
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The
introduction
of
a
mandatory
vaccination policy will have to be
considered, taking into account the
Constitution of the Republic of South Africa.
More specifically, section 12(2) of the
Constitution for instance provides that:
‘everyone has the right to bodily and
psychological integrity, which includes the
right to security in and control over their
body.’ Patient autonomy is not, however
absolute, as the Constitution permits
limitation of rights of a law of general
application and only to the extent that it is
reasonable and justifiable in an open
democratic society based on human
dignity, equality and freedom. The
Constitution also protects the right to
religion, belief and opinion as well as the
right to life. These rights must then be
balanced against the disastrous effects of
COVID-19 as a global pandemic. Any
mandatory vaccination policy could,
depending on the circumstances, violate
section 12 of South Africa’s Constitution,
which guarantees everyone the right to
bodily integrity.
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In the matter of Department of
Correctional Services v POPCRU &
Others (107/12) [2013] ZASCA 40 (28.
March 2013) the Supreme Court of
Appeal clarified that religious and
personal beliefs may be trumped by to
an employer’s legitimate operational
requirements or its occupational health
and safety obligations. The Court did
however emphasise that where a
workplace policy offends against a
central tenet of a person’s religion or
beliefs, the employer was obliged to
demonstrate that there was no means
by which the employee could be
reasonably accommodated or that the
employer’s requirement was a fair and
inherent requirement of the job.
How does an employer deal with
employees or applicants for
employment who refuse to be
vaccinated?
In the event that employers cannot or
do
not
introduce
mandatory
vaccination policies, employers may
wish to consider regular, or even daily,
mandatory testing of employees for
COVID-19, thereby minimising the risk
of transmission within the workplace.
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Mandatory antigen testing would
constitute ‘medical testing’ in terms of
section 7 of the EEA, and thus subject
to a general limitation.
Given that there is no national
legislation requiring or permitting
employers to test their employees by
way of an antigen test (section 7(1)(a)),
an employer seeking to introduce such
a test would need to establish that “it is
justifiable in the light of medical facts,
employment conditions, social policy,
the fair distribution of employee
benefits or the inherent requirements
of a job” (section 7(1)(b)).
It is more likely that a court would be
prepared to accept that mandatory
antigen testing is permissible, provided
that at least some provision is made for
objectors who have legitimate concerns
with how such tests are conducted.
Employers might also wish to obtain
disclosure from their employees as to
whether they have received a COVID-19
vaccination. Before doing so, employers
must be aware that seeking such
information from employees would
itself constitute ‘medical testing’ given
the extremely broad definition set out
in the EEA.

enquiries@strata-g.co.za

HEADLINE NEWS
Please note that “any … inquiry or other
means designed to ascertain, or which
has the effect of enabling the employer
to ascertain, whether an employee has
any medical condition” would constitute
medical testing and thus be subject to
the guidance set out above.
Employers must ensure that such
collection, storage or transfer of data is
done in accordance with the Protection
of Personal Information Act 2013
(POPI).
Vaccination and testing data constitutes
‘special personal information’ in terms
of POPI and therefore, employers may
not process this information without
the employee’s consent. The processing
of vaccination data must be done in
accordance
with
POPI’s
general
requirements, which include:
collecting only the minimum
amount of information required for
the relevant purpose;
retaining the information only for as
long as it is necessary to fulfil the
purpose for which it was collected,
after which it must be destroyed or
anonymised;
ensuring as far as reasonably
possible that the information is
accurate and updated when
necessary;
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taking measures to secure the
confidentiality and integrity of the
data, and reporting any security
breaches to the relevant employee;
and
informing employees of various
aspects relating to the processing of
their personal information.
Can employees be dismissed
refusal to get vaccinated?

for

In general, employees may not be
dismissed or subjected to material
adverse action in the workplace for
refusing to undergo a vaccination.
There are circumstances under which
an employer would be justified in taking
adverse action against an employee
who refuses to undergo a COVID-19
vaccination, such cases would be
exceptional, and employers would do
well to obtain case specific advice
before introducing workplace policies.
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It is likely that other forms of incentive
(such as public awareness campaigns
and
‘vaccination
passports’
for
international travel) will be more
successful to increase the uptake of
vaccinations.
Conclusion
Employers have an obligation to protect
their employees and maintain a healthy and
safe
working
environment.
When
considering whether to implement a
mandatory vaccination policy, employers
must have regard to their individual
workplaces and assess whether such a
policy is in fact necessary, taking into
account, inter alia, the following factors:
1. the viability of continued remote work
2. the number of vulnerable employees in
the workplace;
3. the effectiveness of additional PPE
where necessary;
4. temporary alternative placements;
5. the employees exposure to the public;
and
6. the number of employees with religious
and/or medical grounds for objection.
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The requirement for such a policy should
be determined on a case by case basis and
the objections of employees or potential
employees must also be duly considered
with regard to the requirement to balance
various rights. Thus, and in keeping with the
employer’s
general
obligation
to
accommodate objecting employees, a work
from home option could be explored,
provided that this is feasible given the
nature of the employer’s business.
However, employers would need to
carefully assess whether differentiating
between employees on this basis would
itself constitute a form of indirect
discrimination.
Should you require any further clarity and
or information regarding the above, please
do not hesitate to contact Strata-g Labour
Solutions, your trusted Industrial Relations
partner.
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