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NO VACCINE NO ACCESS - LABOUR
COURT RULES ADMISSION POLICY NOT
UNLAWFUL
The Labour Court of South Africa,
Johannesburg, has handed down a
judgment electronically by circulation to
legal representatives in the matter between
Solidarity obo Members and Johette van
Rensburg v Ernest Lowe a division of
Hudago Trading (Pty) Ltd Case reference
J49/22 on 14 March 2022, confirming that
the employer’s intention to implement a
policy that would require employees to
produce proof of vaccination or Covid-19
test results on a weekly basis at the
employees’ cost does not constitute a
mandatory vaccination policy and is not
unlawful.
The Applicants in the above matter failed to
make out a case that the admission policy
constitutes a mandatory vaccination policy
and therefore, the Labour Court held that
the admission policy implemented by the
Respondent, Ernest Lowe a division of
Hudago Trading (Pty) Ltd, was not unlawful.
The following paragraphs are worth noting
Analysis: the breach of contract
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[48] The case brought before this Court is
based on lawfulness. Whether the
admission policy is fair or reasonable is not
an issue before me. The application is also
not about whether the admission policy
infringes the employee’s rights contained in
the Constitution nor is it about noncompliance with the EEA. The applicants
made it clear that the application is not
about whether the respondent is entitled to
implement a ‘mandatory vaccination policy’.
The applicants’ case is that the respondent
is in breach of the employee’s contract of
employment.
[49] The lawfulness attack on the admission
policy is twofold. The first is based purely
on the contract of employment and the
second is based on the Direction and/or
OHSA. I deal with these below.
Was there a breach or unilateral
change to the terms of the contract of
employment?
[50] …The Applicants seek an order
declaring the admission policy to be
unlawful. The argument is that the
admission policy is unlawful because it
breaches the employee’s contract of
employment. This is the reasons the
applicants approached the Court on an
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urgent basis – to restore the employee’s
contractual rights. In such cases, the
applicant must prove the existence of the
contract, plead what was done or not done
and demonstrate that because of the
action or inaction of the part of the
respondent, there has been a breach of her
contract of employment.
[51] The existence of the contract of
employment is not in dispute. The applicant
referred to various provision of the contact.
Thereafter, they argued that the contract
does “not contain any provision, to the
effect that the second applicant’s continued
employment is subject to producing a
negative P R test weekly”, and certainly not
at her own expense.
[52] Essentially, the applicant were unable
to point to any specific term of the contract
that was breached because of or by the
adoption of the admission policy. Further,
there was not provision of the contract of
employment that the applicant’s alleged
was
unilaterally
changed
by
the
introduction of the admission policy.
[53] In the absence of any specific reliance
on a particular terms and/or condition oof
the contract of employment that has been
breached or unilaterally changed, I am
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unable to find that there was any breach of
contract that occurred because of the
introduction and implementation of the
admission policy. Equally, there are o
provision of the contract of employment
that need to be restored as the employee’s
contract has not been changed.
Did the respondent adopt a mandatory
vaccination policy?
[65] It is common cause that the employee
indicated that she elected not to be
vaccinated. For employees who are not
vaccinated, their alternative is to provide
the Covid-19 test result every seven days.
The applicants do not challenge Covid-19
testing as a necessary or reasonably
practicable measure taken by the
respondent to mitigate against the risk of
Covid-19. The closest they have come to
complaining about the testing in these
proceedings is in relation to the expense of
the weekly PCR test, which they say, ‘ can be
regarded as an unjustified hardship”. The
respondent has indicated in these
proceedings that the Rapid Antigen Testing
would be acceptable. In any event, this case
is not about who should bear the costs of
the test and it is not for the Court to decide
the reasonableness or otherwise of the
respondent’s decision to not carry the costs
of the test.
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[66] What is clear from the admission policy
is that for employees to access the
premises, they have two options. Firstly,
employees may decide to vaccinate and
produce proof thereof. However, for those
who choose to vaccinate, they are not left
without any option. They must provide the
Covid-19 test results every seven days. It is
not the applicant’s case that the weekly
Covid-19 PCR test is unreasonable. In any
event, this case does not deal with the
reasonableness or otherwise of the
respondent’s conduct or the admission
policy. There is no suggestion that the PCR
test is unlawful. The argument is that
requiring the PCR test result on a weekly
basis is in breach of the contract of
employment. I have already decided that I
found not breach of any provision off the
contract nor any unilateral change of the
terms of the contact.
[67] …Significantly, the admission policy
does not say that unvaccinated employees
would not be allowed entry into its
premises.
[68] The applicants argue that the letter
dated 6 December 2021 issued to the
employees
demonstrates
that
the
respondent wanted its employees to be
vaccinated and that its purpose was to ‘
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enforce vaccinations’. Whilst employees
may have been encouraged about the
science relating to vaccination, I am unable
to agree that the respondent wanted to
make vaccination mandatory. Even if that
may
have
been
the
respondent’s
preference, the fact is that the admission
policy did not require employees to
disclose their vaccination status nor has it
determined that only vaccinate employees
would be allows to access its premisses and
continue working.
[69] Based on the above, I am unable to
find that the admission policy constitutes a
mandatory vaccination policy. The provision
relied upon by the applicants are therefore
not applicable and are of no relevance to
the matter because the respondent’s
admission policy is not a mandatory
vaccination policy. The applicants’ argument
that the respondent was required to
consult the employees or the union on the
risk assessment and vaccination plan falls
away. The respondent has argued that it
conducted a risk assessment and attached
same to its answering affidavit. This
allegation was not disputed by the
applicants in their replying affidavit. It
follows that the admission policy cannot be
and is not in breach of the Direction and
the OHSA. In fact, the respondent acted in
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accordance with the OHSA and the
provision of the Direction in its duty to
provide and maintain as far as is reasonably
practicable, working environment that is
safe and without risk to its employees’’
health.
Whilst there are still many unanswered
questions taking into account the Labour
Court did not deal with issues such as who
should bear the costs of the test and the
reasonableness or otherwise of the
respondent’s conduct or the admission
policy, it is evident that employers may
implement and adopt policies in the
workplace that restricts unvaccinated staff
from entering the workplace, provided that
a risk assessment has been conducted and
proper measures are put in place. Whether
the applicants’ will take the order on appeal
remains to be seen.
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