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REFUSAL TO GET VACCINATED DEEMED
FAIR BY THE CCMA!!
With many South African employers having
elected
to
introduce
mandatory
vaccinations in the workplace it should
come as no surprise to many of us that
someone was bound to get dismissed for
refusing to get vaccinated. The question on
everybody’s mind is whether or not such a
dismissal will be considered fair in the eyes
of our law. Whilst the fairness of a dismissal
will always depend on the merits of each
case specifically, the CCMA has recently
dealt with a matter wherein an employer
dismissed an employee who refused to be
vaccinated.
Commissioner Lungile Matshaka, who
arbitrated the dispute between Theresa
Mulderij and Goldrush Group, was required
to decide whether the dismissal of Mulderij,
on the basis of incapacity, was substantively
fair. Mulderij, who was employed by
Goldrush as a Business Related and
Training Officer, was issued with a notice to
attend a virtually hearing after refusing to
comply with the Mandatory Vaccination
Policy, introduced in the workplace.
Mulderij,
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had initially sought to obtain a medical
exemption however, the doctors she
consulted were unwilling to provide a
medical exemption thus, she based her
application
for
exemption
on
a
constitutional right to bodily integrity. This
application was declined by the Exemption
Committee. Accordingly, the presiding
officer of the hearing held, concluded that
Mulderij was permanently incapacitated
based on her refusal to get vaccinated and
as a result Mulderij was dismissed.
Mulderij subsequently referred an alleged
unfair dismissal dispute to the offices of the
CCMA claiming that her dismissal on the
grounds of incapacity was unfair.
In analyzing the evidence presented by the
respective parties, Commissioner Lungile
Matshaka, stated the following in the
Arbitration Award (handed down on 21
January 2022):
“In essence the Applicant has put
emphasis on her constitutional human
right to bodily integrity as laid out in
section 12(2) which provides that every
person has the right to bodily and
psychological integrity, which includes
the right to make decisions concerning
reproduction;
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to security in and control over their
body; and not to be subjected to
medical or scientific experiments
without their informed consent.
Perhaps, it is important to note that the
Respondent in considering her appeal,
it was drawn to the writing of Judge
Roland Sutherland, Deputy Judge
President of the Gauteng Division of the
High Court who, memo to his fellow
colleagues on issue of vaccinations in
the workplace wrote:
"There has been, as yet, only mild
protest that this [adopting a novaccination-no-entry policy] violates
freedom of choice…in my view this is
wrong question. The proper question is
whether or not an individual is
sufficiently civic minded to appreciate
that a duty of care is owed to
colleagues and others with whom
contract is made to safeguard them
from harm. If one wishes to be an active
member of a community then the
incontrovertible legitimate interest of
the community must trump the
preferences of the individual.”
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In light of the above exposition and “in
my own sense of fairness, I
[Commissioner Matshaka] can only
conclude that the Applicant is
permanently incapacitated on the basis
of her decision to not getting vaccinated
and implication refusing to participate
in the creation of a safe working
environment. I can therefore only
conclude that the Applicant’s dismissal
was substantively fair.”
We have no doubt that the Arbitration
Award will be welcomed by many of our
clients and employers who introduced
mandatory vaccination policies in the
workplace. This serves as one of the first
so-called ‘test cases’ and provides some
clarity around vaccine mandates in the
workplace. Another test case will be heard
in the Labour Court in Johannesburg on 27
January 2022, when Trade Union Solidarity
will challenge the Small Enterprise
Employers of South Africa (SEESA) over its
mandatory Covid-19 vaccine policy for
employees.
Watch this space…

enquiries@strata-g.co.za

