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Please find attached an important Labour
Appeal Court Judgement that appears to
resolved the question as to whether an
employer has the right to discipline an
employee in circumstances where an
employer has resigned.
In this matter Labour Court was confronted
with the issue of whether an employee can
by a letter of resignation immediately end
his/her relationship with his/her employer
irrespective of the contractual or statutory
provisions which provide for notice to be
given before termination can take effect.
The employee (respondent in this appeal)
was given notice to attend a disciplinary
hearing. The employee was said to have
cashed a cheque without following proper
procedures. It later transpired that the
cashed cheque was fraudulent, which
caused the employer a loss of just under R
30 000.00. On the day that the employee
received the notice to attend the
disciplinary hearing, she handed her
superior, Ms Matlhajoa, her letter of
resignation.
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The letter stated that she was tendering her
“resignation
with
immediate
effect”.
Matlhajoa accepted the letter and informed
her that she would speak to the Human
Resource official as she did not know what
should be done about the letter.
Matlhajoa consulted with the Human
Resource official and was told that the
employee was required to serve a four
week notice period as provided in her
contract
of
employment.
Matlhajoa
informed the employee that she would
have to serve her notice period and since
she was on suspension, she needed only to
phone her employer every day. The
disciplinary hearing was set to continue as
it was within the employee’s notice period.
Various correspondences were exchanged
between the employee’s attorneys and the
employer (the appellant) between 4 June,
the date on which she handed in her letter
of resignation, and the date of the hearing
which was scheduled for 11 June 2018. The
employee took the view that her letter of
“resignation with immediate effect” ended
the employment relationship and as such,
the employer was not entitled to proceed
with the disciplinary hearing.
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On 11 June 2018, the employee and her
attorney presented themselves at the
disciplinary hearing and argued against its
continuation on the ground of an absence
of an employment relationship. The
chairperson
presiding
rejected
the
argument and decided to proceed with the
hearing. At this point, the employee and her
attorney left the hearing and the hearing
proceeded in the employee’s absence.
The employee was found to have
committed the misconduct with which she
was charged and the sanction of summary
dismissal was imposed. This was then
communicated to the employee. Some two
weeks after the employee was informed
about her dismissal, she brought an urgent
application to the Labour Court seeking:
1. an order declaring the decision to
“dismiss her pursuant to a disciplinary
hearing null and void”;
2. interdicting
and
restraining
the
employer from enlisting her name on
the Banking Association of South
Africa’s central database “the Register
for Employees Dishonesty System”
(REDS;) and
3. costs.
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The employer opposed the application on
various grounds, inter alia: that the
employee’s letter of resignation was not
valid because it did not give four weeks’
notice of her resignation as was required in
terms of her contract of employment. The
Labour Court (Cele J) held that once an
employee hands in her resignation
indicating that the resignation is with
immediate
effect,
the
employment
relationship comes to an immediate end
and the employer has no right to insist that
the employee serves his/her notice period.
The Labour Court went on to declare the
employee’s dismissal pursuant to the
disciplinary hearing “null and void”.
In the Labour Appeal Court it was
emphasised that employment relationships
are governed by contract or statutes or, in
most cases, both. So if an employer and its
employee do not expressly agree for either
of them to give the other notice to
terminate their relationship, the Basic
Conditions of Employment Act (“BCEA”)
provides that they do so.
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It was common cause that the employer
and employee had agreed that one would
give the other four weeks’ notice of
termination of their employment contract.
In these circumstances, for the employer
or the employee to lawfully terminate
their employment relationship, one
had to give the other four weeks’
notice. The party receiving the notice
of termination which does not comply
with the agreed notice period may,
however, agree to forgo that term of
the agreement. Where there is no
agreement unless it is expressly stated
that there is no need to serve the four
weeks’ notice, it has to be complied
with in terms of the contract.
The Labour Appeal Court stated that
where termination of employment is in
breach of a contractual term which
requires the giving of notice or, absent
such term, where termination of
employment is in breach of the BCEA
unless there is an acceptance by the
party receiving the non-compliant
notice of termination, the terms of the
contract or the statute remain valid
and binding.
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Resignation that is not in compliance
with contractual notice requirements
does not validly terminate the contract
of employment unilaterally; it is only the
resignation that complies with notice
requirements that serves unilaterally to
terminate the contract.
Taking into account the above, it should be
noted that where an employee hands in a
letter of resignation which is to come in to
effect at some future date (after the notice
period has expired) the employer is entitled
to discipline the employee within that notice
period and if the employee is dismissed
consequent upon the disciplinary hearing
before the expiry of the notice period the
CCMA has jurisdiction to entertain a dismissal
dispute. However, the relief that the CCMA is
competent to give is limited to:
1. compensation in the amount that the
employee would have received from the
date of dismissal to the date when the
resignation would have come into effect,
or
2. reinstatement from the date of dismissal
to the date when the resignation would
have come into effect, because they could
be no employer employee relationship
between the parties once the notice
period had come to an end.

enquiries@strata-g.co.za

