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SUSPENSION WITHOUT PAY - CAN COST
YOU MORE THAN WHAT YOUR
BARGAIN FOR
There are generally two types of
suspension that exists. The first type of
suspension is generally known as
precautionary suspension or a ‘holding
operation’ where the suspension is not
designed to impose discipline, but is rather
for reasons of good administration.
Precautionary suspension normally applies
in circumstances where an employer has
reasonable grounds to believe that an
employee is involved in very serious
misconduct and more so, that the
continuous presence of the employee at
the workplace is detrimental to the
maintenance or good order in the
workplace and/or to the finalisation of any
investigation.
The second type of suspension also known
as punitive suspension, serves as a form of
disciplinary action. Punitive suspension may
be considered as a possible alternative to
dismissal. In other words, the employer
gives the employee the option of going on

011 462 5408

SUSPENSION WITHOUT
PAY - CAN COST YOU
MORE THAN WHAT
YOUR BARGAIN FOR
suspension without pay and benefits for a
specified period of time as an alternative to
being dismissed. The employee will
consider the option and make a decision to
accept or decline same.
What is important to note is that when
suspending an employee pending the
finalisation and/or outcome of an
internal investigation or disciplinary
hearing, it is unlawful to suspend an
employee
without
pay
pending
disciplinary action.
Please refer to the matter of American
Products Services (Pty) Ltd v
Commission for Conciliation,
Mediation and Arbitration and Others
[2021] 1 BLLR 64 (LC)
Fact of the case
The employee was employed by
American Products Services (the
Company) as a truck driver and was
involved in a motor vehicle accident
that resulted in damage to the
Company’s vehicle.
The next day, the Company suspended
the employee pending an investigation
into the accident.
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The suspension was without pay and
the employee was denied access to the
Company’s premises.
The Company thereafter instructed the
employee to produce an eye test report
and informed the employee that a
failure to produce the report would
result in his ‘instant dismissal’.
The employee failed to produce the eye
test report by the stipulated date and
was dismissed following a disciplinary
hearing, which he failed to attend.
What process should be followed when
suspending an employee?
Regarding the procedure followed by
the Company, the Commissioner found
that while there was evidence that the
employee was involved in alleged
serious misconduct, which required
investigation .
There was no evidence that justified
denying the employee access to the
workplace.
Further, the employee had not been
provided with an opportunity to make
representations
before
he
was
suspended by the Company.
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In the circumstances, the Commissioner
found that the employee’s suspension was
both substantively and procedurally unfair
and ordered the Company to pay the
employee an amount equivalent to six
months’ remuneration as compensation.
Labour Court decision
Disgruntled by the outcome, the Company
took the Commissioner’s award on review.
The
Company
alleged
that
the
Commissioner failed to apply his mind to
the facts and had committed a gross
irregularity in reaching the conclusion that
the
employee’s
suspension
was
substantively and procedurally unfair.
The Labour Court noted that s 186(2)(b) of
the Labour Relations Act 66 of 1995
provides for an unfair labour practice
involving ‘the unfair suspension of an
employee or any other unfair disciplinary
action short of dismissal’. It is now settled
that this includes both suspension imposed
as
a
disciplinary
sanction
and
‘precautionary’
suspension
pending
disciplinary action. The latter form of
suspension must be on full pay.
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The court held that the Commissioner had
correctly found that the suspension was a
‘holding operation’ and not a disciplinary
sanction. While no disciplinary action may
have taken place had the employee
submitted the eye test report, the court
found that this was irrelevant to the finding
that the suspension without pay was
unlawful.
As regard to the failure by the Company to
provide the employee with an opportunity to
make
representations
prior
to
the
suspension, the court referred to the
Constitutional Court (CC) judgment of Long v
South African Breweries (Pty) Ltd and
Others [2019] 6 BLLR 515 (CC) in which it
was held that where the suspension is
precautionary and not punitive, there is no
requirement to afford the employee an
opportunity to make representations. This
said, the CC found that generally, where
suspension is on full pay, ‘cognisable
prejudice will be ameliorated’.
Notwithstanding the above, the court was of
the view that given the punitive nature of the
suspension, the employee ought to have
been provided with an opportunity to make
representations prior to any action being
taken. This would not have been the case had
the employee been suspended with pay.
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Importance of the case
Carefully consider the following before taking
a decision to suspend an employee.
Question 1: Is there prima facie reason to
believe that the employee was involved in the
alleged misconduct? Yes / No
Question 2: Is the alleged misconduct serious
in nature? Yes / No
Question 3: Is there a possibility that the
employee may
1. interfere with or intimidate witnesses? or
2. tamper with evidence? or
3. retaliate? or
4. commit further similar acts of misconduct
if he / she are not suspended? Or
5. place the investigation or the interest of
the affected parties in jeopardy? Yes / No
Should the answer to either Question 1 and /
or Question 2 be NO, then the employer
should generally not suspend the employee.
Should the answers to Question 1 and 2 be
YES and the Employer can answer YES to any
of the question under Question 3, then the
employee may be suspended.
The suspension pending the finalisation or
outcome of an internal investigation or
disciplinary hearing should be with full pay
and benefits.
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