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THE INTRODUCTION OF NEW EVIDENCE
DURING THE COURSE OF AN
ARBITRATION
It is trite that an arbitration hearing is a de
novo proceeding and parties are not limited
to evidence they led at the time of the
hearing. The task of the arbitrator is to
determine whether the employer acted
fairly in dismissing the employee (Sidumo &
another v Rustenburg Platinum Mines Ltd &
others 2008 (2) SA 24 (CC); (2007) 28 ILJ
2405 (CC) at para [79]) , in this case for
misconduct. A recent judgment handed
down by the Labour Court on the 03rd of
March 2022 confirm same.
The following extracts are worth noting:
Background
[1] Ms M Dyer (‘Dyer’), a field ranger with
sixteen years’ service, was dismissed on 17
July 2017 by the Western Cape Nature
Conservation Board (‘the board’) after being
found guilty of a number of charges. These
may be summarised as:
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1.1 Gross negligence on 25 April 2017 she
took a quad bike which got stuck outside
the boundary of the reserve, where she
abandoned it without making any
arrangements to have it collected and
without reporting it to her manager.
1.2 On the following day, she was
insubordinate, or fail deliberately to comply
with procedures by driving the bike without
permission and without it being licensed on
a public road.
1.3 She was further insubordinate in failing
to hand over the keys to the quad bike two
staff members on 26 April.
1.4 She was absent without leave for 15
days during March, 9 days during April, 12
days during May, and 2 days in June 2017.
1.5 She refused to complete routine
documentation such as leave forms,
attendance registers, declarations of
interests and the like. 1.6 On 18 May she
damaged the employer’s property by
flinging a steel cabinet onto the floor in the
finance and administration office.
[5] Dyer was given notice of the disciplinary
inquiry scheduled for 26 June on 19 June, a
full week in advance. She did not attend the
inquiry
and
neither
requested
a
postponement nor submitted an apology
for not attending.
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The disciplinary inquiry record reveals that
a number of calls and communications
were made to try and contact Dyer by the
initiator and the chairperson of the inquiry,
and all they could ascertain was that Dyer
was not at home but could not say where
she was.
[6] The initiator, Mr T Ndlovu, the De Mond
nature reserve manager (‘Ndlovu’), tabled a
doctor’s note to the chairperson indicating
that Dyer had been booked off by a general
practitioner, Doctor Saayman. The date of
the certificate was 22 June 2017, a couple
of days after the notice of the enquiry was
issued to Dyer. The medical certificate in
question was a pro forma certificate
providing
spaces
for
the
medical
practitioner to confirm the date when the
patient was consulted, namely 22 June
2017.It also provided space for the
practitioner to indicate the reason for
determining the period during which the
patient would be unfit for work owing to a
sickness, operation or injury. In this
instance, Dr Saayman stated that Dyer was
unfit for work from 1 June to 31 July 2017,
but did not state if that was based on his
knowledge, or if Dyer told him she was unfit
for work, which were the alternative options
provided for on the pro forma certificate.
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[11] ….the chairperson had a discussion
with the initiator and employee relations
officer and decided to continue with the
hearing in the absence of Dyer. After the
outcome of the hearing was handed down
on 3 July 2017, Dyer was given an
opportunity to appeal. On 10 July 2017
Dyer’s husband submitted an appeal on her
behalf on the basis she was not in a
condition to do so herself. The HR Manager
responded on 11 July explaining why Dr
Saayman’s certificate of 22 June had been
rejected as it backdated her sick leave and
purported to explain her conduct in the
previous three months without any
examination. The manager noted that Dyer
had been hospitalised when the outcome
of the enquiry was delivered. Dyer’s
husband was further requested to furnish a
valid medical report substantiating Dyer’s
incapacity and indicating when she would
be able to attend her appeal. The employer
waited for more than two weeks for a
medical report to be provided. Finally, on
31 July 2017, in the absence of receiving
such, Dyer’s husband was advised that the
appeal submission could not be delayed
any longer.
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The Arbitration Award
[12] The arbitrator concluded that Dyer’s
dismissal
was
substantively
and
procedurally unfair.
[13] The core of his reasoning was that:
13.1 Ndlovu had in fact accepted Dr
Saayman’s certificate of 22 June as a valid
one, and it was only when it was presented
to the chairperson of the enquiry that it
was questioned.
13.2 He accepted that the chairperson was
entitled to make further enquiries about
the certificate, but should not have
proceeded with the enquiry in Dyer’s
absence.
13.3 Ndlovu and his superior were both
aware at the time of Dyer’s family’s
concerns about her behaviour and had not
contested the certificate when it was
submitted and he should have raised it
before the inquiry convened and costs
were incurred.
13.4 Dr Saayman did examine Dyer
contrary to the inquiry chairperson’s view.
13.5 The chairperson was advised by Dr
Saayman and Ndlovu that Dyer required
psychiatric assistance, which should have
raised alarm bells with the chairperson. At
the very least she could have stood the
hearing down and engage its own medical
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expert to investigate the claim.
13.6 The fact that Ndlovu had asked for a
report from Dr Saayman after the hearing
on 26 June, including details of Dr
Saayman’s consultation with Dyer, only
served to reinforce the conclusion that the
employer did have a concern that Dyer was
suffering from a ‘pre-existing’ condition.
13.7 The report completed by Dr Saayman
on 27 June and submitted to Ndlovu on 28
June indicated that Dyer had been sedated
and admitted to hospital on 22 June and
that formal evaluation and screening took
place on 26 June. This confirmed that she
was not in a position to attend her enquiry,
though the arbitrator wrongly records that
she was sedated on 26 June as well.
13.8 The employer’s reliance on the case of
Old Mutual Life Assurance Company SA Ltd
v Gumbi (2007) 28 ILJ 1499 (SCA) in
rejecting Dr Saayman’s certificate on the
basis it was vague, disregarded the fact that
it investigated the certificate and obtained a
report from Dr Saayman, so the
information before it was not confined to
the certificate alone.
13.9 Moreover, the July 2018 psychiatric
assessment of Dr C George, a psychiatrist
appointed by the board pending settlement
discussions
between
the
parties,
established that Dr Saayman’s observations
were correct, which Dr Saayman claimed
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was also confirmed telephonically by a
psychiatrist at Worcester Provincial Hospital
on 21 June 2017, when he related Dyer’s
symptoms to him.
13.10 Contrary to the board’s contention,
Dr Saayman was a credible witness despite
his confusion about certain dates during his
testimony.
The
subsequent
formal
diagnosis by Dr George tended to confirm
the correctness of his initial diagnosis of
Dyer.
13.11 Even though Dyer was not diagnosed
as a bipolar disorder sufferer at the time
she committed the misconduct, she was
never disciplined for previous instances of
disregarding authority, rebelliousness and
negative, divisive conduct because Ndlovu
regarded those as minor irritations, which
raised the question why her recent
misconduct was treated differently.
13.12 In relation to the charge of
unauthorised absenteeism, no evidence
was led that the pattern in March, April and
May 2017 was excessive in relation to her
previous record, and the board should have
conducted an investigation into it, with a
view either to put her on terms or to
identify if there was a problem.
13.13 The evidence of Dyer’s peculiar
behaviour in March to May 2017, was
sufficient for the board to have been aware
that there could have been a medical
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explanation for her conduct and it should
have requested a formal diagnosis from Dr
Saayman or appointed their own expert to
examine her.
13.14 On the evidence of her condition, he
was not persuaded that she had
purposefully
intended
to
challenge
management and staff, and she could not
be held answerable for her conduct.
The Labour Court
[15] The employer took issue with the
award in a number of respects. It contends
that the award was one that no reasonable
arbitrator traitor could have reached on the
evidence, that he misconceived the inquiry
and failed to address the substantial merits
of the matter.
[16] The board argues that the arbitrator
misdirected himself by dealing with the
matter as one of incapacity and not
misconduct. This required him to
determine whether at the time of the
alleged incidents she lacked capacity to be
held accountable for her actions. In the
absence of expert testimony on this issue,
by someone who had examined Dyer prior
to 22 June 2017 there was no evidence
before him to support his finding, which
was consequently a speculative one.
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It was only a year later that Dyer was
properly diagnosed with bipolar disorder.
[20] The employer submitted that the
arbitrator could not have justifiably
concluded that the chairperson ought to
have postponed the inquiry, given the
inadequacies of the certificate furnished by
Dr Saayman and the lengthy backdating of
the certificate in circumstances where Dyer
had not even been properly assessed by Dr
Saayman.
[21] In any event, it argues that the
arbitrator ignored the effect of the appeal
procedure in curing any procedural defect
in the initial inquiry. In particular, he
ignored the fact that Dyer was given more
than ample time to supply proof of her
incapacity. Instead he limited his findings to
considering whether the refusal to
postpone the hearing rendered her
dismissal unfair.
Procedural Fairness
[22] On the question of procedural
unfairness, the nub of the arbitrator’s
reasoning was that the chairperson of the
inquiry was clearly aware that there might
be a genuine medical reason why Dyer
could not be expected to attend the
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inquiry. Even if the chairperson had
justifiable concerns about the peculiar
certificate provided by Dr Saayman, once a
further explanation had been elicited from
him in the form of his report of 27 June, it
ought to have been obvious that there was
an
incomplete
medical
assessment
underway. Had there been no appeal, it
could be said that the arbitrator did have
justifiable grounds for concluding that the
inquiry should have been postponed,
pending further clarity on Dyer’s condition.
However, nearly three weeks passed after
Dyer’s husband was advised why Dr
Saayman’s certificate had been rejected
and was advised to obtain a medical
certificate substantiating her incapacity and
when she might be able to attend an
appeal. Nothing was forthcoming despite
the fact that it must have been patently
obvious that expert medical opinion was
required. I agree that the arbitrator did not
have any regard to the additional
procedural safeguard of the appeal and the
failure to make use of that additional
opportunity. If he had done so, he would
have found it hard to conclude that Dyer
had been deprived of a reasonable
opportunity
to
present
exculpatory
evidence and argument. Accordingly, his
finding of procedural unfairness must be
set aside.
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Substantive Fairness.

Order

[23 On the question of substantive fairness,
at the time of the inquiry, the only
potentially exculpatory evidence before the
board was the certificate of Dr Saayman
and his supplementary report of 27 June.
The certificate expressed an assumption
that it was known by the board that Dyer
was disturbed and was concerned about
her. It also stated that a decision had been
made, purportedly on 22 June, to compel
her to seek help. Lastly it referred to the
strange happenings of recent weeks, some
of which dated back to the months of
March, April and May 2017, suggesting that
these were the consequences of a medical
illness, without clarifying what that illness
might be. In his letter of 27 June, Dr
Saayman expanded on the ‘suspicion’ he
formed during the previous four months
that Dyer was ‘not herself’. The contents of
the letter are summarised in paragraph
[11] above.

[1] The finding of the Second Respondent
in his award dated 13 February 2019 under
case number WECT 13495-17 (‘the award’)
that the Third Respondent’s dismissal was
procedurally unfair is reviewed and set
aside, and substituted with a finding that
her dismissal was procedurally fair.
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[2] The finding of the Second Respondent
in the award that the Third Respondent’s
dismissal was substantively unfair is upheld.
The judgment handed down by the Labour
Court serves as a reminder to employers to
consider all the facts and surrounding
circumstances in order to determine the
true reason for contemplating the possible
dismissal of an employee given that the
onus is on employers to prove that they
acted fairly in dismissing an employee.
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