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TAKING UP EMPLOYMENT WITH A
COMPETITOR

Please find attached hereto judgment
handed down by the Labour Court for your
attention. 
 
In this matter the Applicant (INTER-WASTE
(PTY) LTD) was seeking to enforce a
restraint of trade agreement against Mr
Vian Smith, a former employee of the
Applicant, who had taken up employment
with TMS Group Industrial Services (Pty) Ltd
(TMS), on the basis that Smith bound
himself to a non-compete clause. 
 
There is no dispute that Smith signed a
restraint of trade agreement containing a
non-competing clause. The dispute is
whether TMS is a competitor of the
Applicant or not.
 
Is the restraint of trade agreement
enforceable?
 

[13] As far back as 1984, Rabie CJ held that
there is nothing in our common law which
states that a restraint of trade agreement is
invalid and unenforceable. More so, it is in
the public interest that agreements entered
into freely should be honoured and that
everyone should, as far as possible, be able
to operate freely in the commercial and
professional world. 
 
Why do employers enter into restraint
of trade agreements with employees?
 
[16] There is always a risk that former
employees may use the confidential
information they obtained during the
course of their employment. The Applicant
need not show that the employee may
actually use it. The risk is continuing and in
in terms of the agreement it can only be
mitigated by restraint for a reasonable
period. Employer enter into non-compete
covenant for a very simple and basic
reasons. During employment, high ranking
employees get exposed to trade secrets,
customer lists, pricing strategies etc. (all of
which are protectable interests). A
competitor will find trade secrets, customer
lists and pricing strategies of another
competitor useful for its own trade. 



TAKING UP 
EMPLOYMENT 
WITH A COMPETITOR

 0 1 1  4 6 2  5 4 0 8           e n q u i r i e s @ s t r a t a - g . c o . z a

HEADLINE NEWS

The meaning of the word competitor
 
The grammatical and literal meaning of the
word competitor means a person who
takes part in competition, a rival. The
grammatical meaning of the word compete
means to strive against another or others
to attain a goal such as advantage or
victory. For the purposes of establishing
whether competition does or does not
exist, the degree of competition becomes
irrelevant. In casu, the prohibition
contained in the restraint of trade
agreement must cover all forms of
competitors, namely direct, indirect
and replacement competitors. 
 
Order
 
The Labour Court concluded that there was
a valid and enforceable restraint and that
the interest of the Applicant is worthy of
protection. There exists an element of
rivalry between the Applicant and TMS. The
degree of rivalry is of no moment for the
purposes of factually determining whether
there is rivalry between the two. Since
Smith took up employment with TMS, Smith
was in breach of the restraint. 
 


