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UNDERSTANDING PROVOCATION AS A
DEFENCE
It is almost frightening to realise that within
the next 136 days we will be entering a new
calendar year and that for many us all the
upheaval, chaos, violence and disruption
that occurred will soon be a thing of the
past. One thing is certain - these are
extraordinary times and many employers
have had to face new employment
challenges.
The recent protests, looting and civil unrest
resulted in many employers having to
evacuate the workplace. More so, many
employers had no alternative but to
instruct employees to stay away from work,
in an attempt to safeguard employees and
protect them from being exposed to
possible harm. Others unfortunately had to
close down their operations and our
unlikely to resume in future.

UNDERSTANDING
PROVOCATION AS A
DEFENCE
In some of these cases employees raised
provocation as a defence. The question that
arises is whether or not sufficient evidence
that an employee had been provoked may
render a dismissal substantively unfair.
Attached hereto judgment in the matter of
Thobela and others v Apollo Bricks
(Pty) Ltd [2021] 6 ECL 45 (LC).
In the above matter the employee (also
referred to as the appellants) were
subjected to disciplinary hearings and
dismissed after being found guilty of inter
alia the following charges of alleged
misconduct:
Threatening violence, intimidation,
physical assault, undermining the
company’s operations, ignoring
picketing rules, interfering with
non-striking employees, blocking
entrances
etc.
Such
conduct
perpetrated had detrimental effect
on the company, its business and
employees.

In addition to the above, some employers
had to deal with their employees becoming
involved in criminal acts relating to the civil
unrest and public looting.
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In Breach of a Labour Court Order:
on that you breached one or more
of the terms and conditions of the
court order you, amongst others,
form part of some of the employees
who either came within 100 meters
radius from the company premises,
intimidated, assaulted employees,
blocked
access
to
company
premises and prohibited persons
and traffic from freely entering or
exiting the premises, prohibiting
your employer to conduct its
normal business activities during a
protected strike.’
The employees subsequent referred an
unfair dismissal dispute to the CCMA and
the Arbitrator held that the Employer had
proved, on a balance of probabilities, that
the individual employees were guilty as
charged on the doctrine of common
purpose. The matter was taken on review
however, the application for review was
unsuccessful.
The matter was then brought on appeal to
the instant Court. The Court considered
both the aspects of procedural and
substantive fairness of the dismissals.
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DEFENCE
Dealing with substantive fairness, the Court
was required to determine whether there
was sufficient evidence to support a
conclusion that the appellants had been
provoked and that the arbitrator had acted
unreasonably in concluding otherwise. The
employees alleged that their dismissals
were substantively unfair for the following
reasons:
They were provoked by other
employees
into
committing
the
misconduct relating to the incidents in
the extruder and robot sections of the
plant as per the CCTV footage.
They did not do anything wrong and are
therefore not guilty as charged.
The Court considered the evidence of the
single witness and held that it was not
possible to find that the conclusion reached
by the arbitrator was unreasonable in
finding that the standard of conduct
necessary to support a defence of
provocation was lacking. There was no
evidence to show that the arbitrator had
omitted relevant evidence when arriving at
her award. On the available evidence, the
conclusion reached by the arbitrator was
clearly reasonable.
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‘It is improbable that the strikers entered
the plant as a result of provocation.
Even if they had been provoked their
conduct does not meet the standard that is
set in our law that the response to
provocation is excusable and if the reaction
is reasonable in proportion to the
provocation. The severity of the strikers’
conduct, the assaulting of one nonstriking worker and abducting others. .
. is disproportionate to allege
provocation that was allegedly caused
by a comment / showing of a
finger/taking photographs accordingly
provocation cannot excuse the conduct.’

UNDERSTANDING
PROVOCATION AS A
DEFENCE
In terms of proof, an employee who has
been provoked must prove:
1. that the provocation was wrongful;
and
2. that such conduct would have
induced a reasonable person to
‘lose control’.

The appeal was accordingly dismissed with
costs.
This case confirms that only if the offender
was provoked, the defence of provocation
may help the wrongdoer avoid dismissal.
Provocation may render dismissal too
harsh a penalty and it is important for
employer to consider provocation given
that the existence of provocation plays a
role in the determination of the disciplinary
sanction.
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