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WHAT CONSTITUTES CONSTRUCTIVE
DISMISSAL
Many times, employers are faced with
claims of constructive dismissal after an
employee has resigned and struggle to
define exactly what constitutes same and
how to go about defending themselves
against such allegations. Recently, the
CCMA was asked once again to deal with
this issue in the matter of Dubazane /
Ison BPO (Pty) Ltd [2021] 7 BALR 735
(CCMA).
Before discussing the above matter, it is
necessary to note that constructive
dismissal in terms of Section 186(1) (e) of
the Labour Relations Act no 66 of 1995, is
defined as “an employee terminated their
contract of employment with or without
notice because the employer made
continued employment intolerable for the
employee”. The intolerable conduct of the
Employer must, objectively speaking, be the
direct cause for the Employee resigning
from their position. One must further
consider what constitutes intolerable
working conditions and whether the
employer, not a manager or fellow
colleague, was the direct cause
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of such intolerable working conditions
which caused the employee to resign. The
following points must also be considered
when approaching the CCMA regarding
Constructive Dismissal:
The circumstances of employment were
so unbearable that the Employee could
not remain in employment;
The intolerable circumstances were the
direct cause of the employee resigning
or terminating their employment;
The Employee had no other reasonable
alternative at their disposal whereby
resignation was the only option;
The unbearable circumstances must
have been caused by the Employer; and
The Employer must have influenced the
unbearable/intolerable circumstances.
Further to the above, in Chabeli v
Commission
for
Conciliation,
Mediation and Arbitration & others
(2010) 31 ILJ 1343 (LC) the court stated
that “in order to prove constructive
dismissal, the employee has to show that
the employer had made continued
employment relationship intolerable and
that, objectively assessed, the conditions at
the workplace has become so intolerable
that he had no option but to terminate the
employment relationship”
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Most importantly, in the case of
Smithkline Beecham (Pty) Ltd v CCMA
(2000) 21 ILJ 988 (LC) 997B it was stated
that “Where a reasonable alternative to
resignation exists, there can be no
constructive dismissal". In other words,
resignation must be a last resort and the
employee should at least make an attempt
to ventilate any grievances and allow the
Employer an opportunity to resolve the
issue
before
claiming
constructive
dismissal.
Some examples of what may constitute
grounds for claiming constructive dismissal
include, but are not limited to, the following:
Reducing an employee’s pay or not
paying them at all
Taking away other contractual benefits,
such as a company car
Demoting an employee without fair
warning
Making unreasonable changes to an
employees’ working hours or place of
work
Forcing an employee to work in breach
of health and safety laws
Subjecting an employee to constant
unfair criticism
Demeaning an employee in front of
others
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Bullying or discriminating against an
employee or turning a blind eye to this
Refusing to investigate or thoroughly
investigate any grievance raised by an
employee
Failing to provide an employee with
adequate support to do their job.
Returning to the recent matter of
Dubazane, in this matter he applicant, an
HR manager, resigned and claimed that she
had been dismissed because the
respondent had made her working
conditions intolerable by forcing her to
work 12-hour days for seven days a week.
The Commissioner noted that the applicant
had resigned before but had retracted her
earlier resignation because the respondent
had promised to address her concerns. In
the first resignation letter, she had
expressed thanks to the respondent for
"learning a lot". After that, she had
remained in her post without filing any
grievance. In the second resignation letter,
the applicant had merely said she was
awaiting a "consulting agreement". She had
subsequently admitted that she was no
longer an employee of the respondent and
that she would not have referred the
dispute had her invoices been paid.
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Her resignation did not therefore constitute
a dismissal.
This case demonstrated that the employee
had not explored reasonable alternatives to
resolve her grievances before resigning, nor
was the employer the direct cause of same
or making her continued employment
intolerable. The referral was accordingly
dismissed.
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