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WHO CAN REPRESENT AN EMPLOYEE AT
THE CCMA?
Please find attached hereto a copy of the
judgement in the matter of Multiquip (Pty)
Ltd and Another v National Union of
Metalworkers of South Africa D 477-20 (17
August 2021) for your attention.
We wish to share the judgment with you
given that there have been a number of
instances over the preceding weeks where
Employers have instructed officials of
employers’ organisations to raise an
objection to Trade Unions representing
disgruntled employees at the CCMA or
other
Dispute
Resolution
Forums.
Unfortunately, these objections are often
not
entertained
by
Commissioners
regardless of the fact that the Employer
does not recognise the particular Trade
Union in the workplace and/or the Trade
Unions Constitution does not allow the
Trade Union to recruit employees in a
particular sector or industry.
The Multiquip judgment reaffirms the
rights of employees to be represented
by trade unions at the DRC or CCMA.
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The following paragraphs are of particular
important.
[19] In McDonalds Transport Upington
(Pty)
Limited
v
Association
of
Mineworkers and Construction Union
and Others (2016) 37 ILJ 2593 LAC, the
Labour Appeal Court held that an
employer could not challenge the right
of an employee to be represented by a
trade union at CCMA proceedings
based on reliance on the trade union’s
constitution. The right to representation
which is being exercised when a union
represents an employee is the right of
the employee and not the trade union.
Such right is not one that arises from the
provisions of Section 200 of the LRA
(Paragraph 36 of the judgment in
McDonalds Transport).
[22] The crisp principle relates not to the
basis on which the constitution of the trade
union might exclude employees from being
members but that the contents of the
constitution are irrelevant when the
union is doing nothing more than
providing
representation
in
furtherance of the employee’s right to
be represented.
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[23] This is further evident from the
decision in NUM obo Mabote v CCMA
and Others (2013) 34 ILJ 3296 LC. which
is specifically dealt with at paragraph 44 of
the McDonalds judgment. The objection to
the union representation in Mabote was
the same as that raised by the Applicants in
these proceedings, namely, “that the
union’s constitution limited it to organising
in a sector other than in which the
employer operated.” Steenkamp JA decided
Mabote in favour of the employee on the
same basis as Sutherland JA decided
McDonalds and Sutherland JA expressly
approved the judgment in Mabote.
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In NUM obo Mabote v CCMA and Others
[2013] 34 ILJ 3296 LC, the Labour Court
had held that “When an individual
applicant wants a particular union to
represent
him
in
a
dismissal
proceeding, the only relevant question
is that worker’s right to choose that
union.”
The judgment in Multiquip reaffirmed this
position.

Taking into account the above, it should be
stated that where a Trade Union appears
as a representative of an employee (i.e. in
terms of Rule 25 of the CCMA rules), an
employer cannot raise an objection to the
Trade Union representing the employee
simply by arguing that the employee is not
a member in good standing of the Trade
Union in question, or the Trade Union’s
constitution does not allow the employee
to be a member of the Trade Union itself.
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