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WITHHOLDING PENSION BENEFITS
Over the preceding months we have
received numerous enquiries regarding an
Employer’s right to withhold an employee’s
retirement fund pending the finalization of
an action instituted by the Employer against
the Employee. The High court of South
Africa, Gauteng Division, Pretoria, recently
dealt with such a matter in the case
between Jacobs v Telkom.
The Applicant, Mr. Andre Johannes Jacobs,
launched an application requesting that his
retirement fund held at Telkom Retirement
Fund (TRF) be paid to him after he had
resigned from Telkom on 31 October 2012.
Whilst TRF did not oppose the application,
Telkom did so and instituted a counterapplication seeking an interim order that
the TRF be interdicted from paying
retirement withdrawal benefits pending the
finalization of an action that Telkom
instituted against Jacobs.
The issues to be decided by the Court was
whether Jacobs was entitled to payment of
the pension benefits or, whether Telkom
was entitled to an interim interdict pending
the final determination of the action
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By law an employer can claim from a
member’s retirement savings for losses
suffered as a direct result of damages
caused by that member, but many
employers struggle to follow the legal
process required to recover these losses. A
formal process is in place to help
employers recover some or all of their
losses from members’ retirement savings.
Section 37D of the Act permits certain
deductions from a member's benefit – one
of which is that an employer can claim
compensation for loss or damages suffered
as a direct result of a member's dishonesty,
fraud, theft or misconduct (collectively
referred to as "damages").
In Jacobs v Telkom, the Rule 9.5(2)(b) of the
Rules of the TRF, provides that a benefit
may be retained where legal proceedings
have been instituted and/or a criminal
charge has been laid until the matter has
been determined by a competent court of
law, provided that a prima facie case has
been made out and there is reasons to
believe that the employer has a reasonable
change of success.
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In Highveld Steel &Vanadium Corporation
Limited v Oosthuizen 2009(4) SA 1 (SCA)
(Highveld) the Supreme Court of Appeal (SCA)
stated the following with regards to section
37(D)(1)(b):
“It has been stated in a number of cases
that the object of s 37(D)(1)(b) is to protect
the employer’s right to pursue the
recovery of money misappropriated by its
employees. This approach is, in my view,
supported by the plain working of the
section and is, with respect correct.
However, a practical problem threatens
the efficacy of the remedy afforded by the
section. In many a case employers only
suspect dishonesty on the date of
termination of an employee’s service and
fund membership with the consequence
that pension benefits are paid before the
suspected dishonesty can be properly
investigated. Furthermore, it has to be
accepted as a matter of logic that it is only
a few cases that an employer will have
obtained a judgment against its employee
by the time that latter’s employment is
terminated because of the lengthy delays
in finalising cases in the justice system.
The result, therefore, it that an employer
will find it difficult to enforece an awared
made in tis favour by the time judgment is
obtained against him.
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Such an interpretation would render the
protection afforded to the employer by s
37D(1)(b) meaningless, a result which
plainly cannot have been intended by the
legislature. It seems to me that to give
effect to the manifest purpose of the
section, its wording must be interpreted
purposively to include the power to
withhold payment of a member’s pension
benefits pending the determination or
acknowledgement of such member’s
liability. The Funds therefore had the
discretion to withhold payment of the
respondent’s pension benefit in the
circumstances. I daresay that such
discretion was properly exercised in view
of the glaring absence of any serious
challenge to the appellant’s detailed
allegations of dishonesty against the
respondent.
Considering the potential prejudice to an
employee who may urgently need to
access his pension benefits and who is in
due court found innocent, it is necessary
that pension funds exercise their
discretion with care and in the process
balance the competing interests with due
regard to the strength of the employer’s
claim. They may also impose conditions
on employees to do justice to the case.”
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The High Court determined that Telkom
established the existence of a prima facie
right and held that if the monies are paid out
to Jacobs he will, on his own version, try and
meet his existing financial obligations, which
in turn would leave Telkom with no recourse.
The evidence against Jacobs was serious and
potentially criminal. As a result, the High Court
held that it would be in the interest of justice
to grant an interim interdict.
Kindly review the judgment by Tolmay J read
more about section 37D of the Pension Funds
Act and deductions from benefits; the case
law on whether pension benefits due can be
withheld pending a claim for damages by the
employer; the alleged delays by the employer
in bringing the matter to court; the criminal
charges laid against Mr Jacobs; the summons
issued by Telkom against Mr Jacobs for
contractual damages caused by breach of
contract; and the allegation that he accessed
their systems and sold data to their
competitors.
With thanks to Louis Podbielski and Louis
Case Law (Pty) Ltd.
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